CODE OF VIRGINIA, TITLE 42.1
CHAPTER 7
VIRGINIA PUBLIC RECORDSACT
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Sec. 42.1-76. L egidative intent; title of chapter.

- The Generd Assembly intends by this chapter to establish a single body of law
goplicable to dl public officers and employees on the subject of public records
management and preservation and to ensure that the procedures used to manage and
preserve public records will be uniform throughout the Commonwedlth.

This chapter may be cited as the Virginia Public Records Act.

Sec. 42.1-77.Definitions.

- Asused in this chapter:

"Agency" means dl boards, commissions, departments, divisons, ingtitutions,
authorities, or parts thereof, of the Commonwedlth or its politica subdivisons and
includes the offices of conditutiond officers.

"Archival quality" meansaqudlity of reproduction consstent with established standards
specified by state and nationa agencies and organizations responsible for establishing
such standards, such as the Association for Information and Image Management, the
American Standards Association, and the National Bureau of Standards.

"Board" means the State Library Board.

"Council" means the State Public Records Advisory Council.

"Cugtodian” meansthe public officid in charge of an office having public records.

"Data’ means symbols, or representations, of facts or ideas that can be communicated,
interpreted, or processed by manua or automated means.

"Database’ means a set of data, conssting of onefile or agroup of integrated files,
maintained as an information system managed by a database management system.



"Database Management System” means a set of software programs that controls the
organization, storage and retrieva of datain a database. It also controls the security and
integrity of the database.

"Electronic Record" means any information that is recorded in machine readable form.

"Electronic Records System™ means any information system that produces, processes, or
stores records by using acomputer. Also cdled an automated information system.

"Information System” means the organized collection, processng, transmisson, and
dissemination of information in accordance with defined procedures, whether automated
or manual.

"Librarianof Virginia' meansthe Librarian of Virginia or his desgnated representative.

"Public Officid" means dl persons holding any office created by the Condtitution of
Virginia or by any act of the Genera Assembly, the Governor and dl other officers of the
executive branch of the state government, and al other officers, heads, presidents or
chairmen of boards, commissions, departments, and agencies of the state government or
its politica subdivisons.

"Public Record" means recorded information that document a transaction or activity by or
with any public officer, agency or employee of state government or its politica
subdivisions. Regardless of physica form or characterigtic, the recorded information isa
public record if it is produced, collected, received or retained in pursuance of law or in
connection with the transaction of public business.

The medium on which such information is recorded may be, but is not limited to paper,
film, magnetic, optical or solid state devices which can store eectronic Sgnals, tapes,
mylar, linen, silk or vellum. The generd types of records may be, but are not limited to
books, papers, |etters, documents, printouts, photographs, films, tapes, microfiche,
microfilm, photostats, sound recordings, maps, drawings, and any representations held in
computer memory.

Nonrecord materids, meaning reference books and exhibit materials made or acquired
and preserved solely for reference use or exhibition purposes, extra copies of documents
preserved only for convenience or reference, and stocks of publications, shall not be
included within the definition of public records as used in this chapter.

"Archiva records' means al noncurrent records of continuing and enduring vaue useful
to the citizens of the Commonwed th and necessary to the adminidtrative functions of
public agencies in the conduct of services and activities mandated by law. In appraisal of
public records deemed archivd, the terms "adminigtrative” "legd,” "fiscd,” and
"higtoricd" shdl be defined as



1. "Adminigrative vaue': Records shdl be deemed of adminidrative vadueif they have
continuing utility in the operation of an agency.

2."Legd vaue': Records shdl be deemed of legd vaue when they document actions
taken in the protection and proving of legd or civil rights and obligations of individuds
and agencies.

3. "Fiscd vaue': Records shdl be deemed of fiscal vaue so long asthey are needed to
document and verify financid authorizations, obligations and transactions.

4 "Higoricd vaue': Records shdl be deemed of historicd vaue when they contain
unique information, regardless of age, which provides understanding of some aspect of
the government and promotes the development of an informed and enlightened citizenry.

"Medicd records’ means the documentation of heglth care services, whether physical or
mental, rendered by direct or indirect patient-provider interaction which isused asa
mechanism for tracking the patient's hedlth care status. Medica records may be
technologically stored by computerized or other dectronic process, or through microfilm
or other smilar photographic form or chemica process. Notwithstanding the authority
provided by this definition to store medica records on microfilm or other smilar
photographic form or chemica process, prescription dispensing records maintained in or
on behdf of any pharmacy registered or permitted in Virginiashdl only be stored in
compliance with Sections 54.1-3410, 54.1-3411and 54.1-3412.

"Officdd Records' means public records.
"Persons under a disability” means persons so defined under subsection A of 8.01-229.

"Preservation” means maintaining archival records in their origind physical form by
gabilizing them chemicaly or strengthening them physcaly to ensure their surviva as
long as possible in ther origind form. It dso means the reformatting of written, printed,
electronic or visud archivd information to extend the life of the information.

"Retention and Disposition Schedul€' means an gpproved timetable sating the retention
time period and disposition action of records series.

"Software Programs' mean the written specifications used to operate an dectronic
records system as well as the documentation describing implementation Strategies.

Sec. 42.1-78. Confidentiality safeguarded.

- Any records made confidential by law shal be so treated. Records which by law are
required to be closed to the public shal not be deemed to be made open to the public
under the provisons of this chapter. Records in the custody of the Library of Virginia
which are required to be closed to the public shal be open for public access 100 years
after the date of creation of the record. No provision of this chapter shall be construed to



authorize or require the opening of any records ordered to be seadled by a court. All
records deposited in the archives that are not made confidentia by law shdl be open to
public access.

Sec. 42.1-79. Recor ds management function vested in Board; State Library Board to
be official custodian; State Archivist.

- The archivd and records management function shdl be vested in the State Library
Board. The State Library Board shal be the officia custodian and trustee for the
Commonwealth of al public records of whatever kind which are transferred to it from
any public office of the Commonwedth or any political subdivison thereof. Asthe
Commonwesdth's officia repository of public records, the Library of Virginiashal
assume adminigirative control of such records on behaf of the Commonwedth.

The Librarian of Virginiashal name a State Archivist who shdl perform such functions
asthe Librarian of Virginiaassgns.

Sec. 42.1-79.1. Retention and disposition of medical records.

- The medica records of al persons not under a disability shall be retained by dl public
agencies acting as custodians of medica records for ten years following the last date of
trestment or contact. Such agencies shall retain the medical records of minors and
persons under a disability for aminimum of five years following the age of mgority or
the remova of the disability, or ten years following the last date of treatment or contact,
whichever comes later. Such agencies shall retain the medical records of deceased
persons for a minimum of five years following the date of degth.

Agencies of the Commonwedth which generate medicd records shall notify patients at
time of discharge the specific retention period that applies to their records. Such agencies
shall be encouraged to destroy such medica records upon expiration of the required
retention period. Such agencies may, at their discretion, retain summaries of destroyed
medical records.

Medica records submitted to the Library of Virginiafor retention and digpostion in
accordance with the terms of this section are presumed to be inactive. It shall be the duty
of the originating agency to (1) designate medica records of minors, persons under a
disability, or deceased persons prior to submission to the Library of Virginiafor retention
and disposition, and (ii) to make a verifiable attempt to notify patients that their records
will be destroyed after the appropriate retention period. Unless notified otherwise by the
originating agency, the Librarian of Virginiashdl begin to count the required retention
period from the first date of submission. Prior to destroying any medica records, the
Librarian of Virginiaor his desgnee shdl notify the originating agency thet the retention
period has run out and that, unless the agency reclaims the medical records, the records
will be destroyed.



No employee of the Library of Virginiaor any agency acting in accordance with the
terms of this section shall belidble, civilly or crimindly, for the destruction of medica
records.

The provisons of this section shall not supersede the provisons of Sec. 16.1-306 or any
other laws of this Commonwesdlth pertaining to the retention and disposition of records
generated by agencies other than those agencies originating medica records.

Sec. 42.1-80. State Public Records Advisory Council continued; members; chairman
and vice-chairman; compensation.

- The State Public Records Advisory Council is continued. The Council shall congst of
twelve members. The Council membership shdl include the Secretary of the
Commonwedlth, the Librarian of Virginia, the Attorney Generd, the State Hedlth
Commissioner, the Commonwedth Trangportation Commissioner, the Director of the
Department of Information Technology, the Auditor of Public Accounts, the Executive
Secretary of the Supreme Court, the Director of the Council on Information Management,
or their designated representatives and three members to be gppointed by the Governor
from the Commonwedth at large. The gubernatoria appointments shdl include two
clerks of courts of record and a member of aloca governing body. Those members
gppointed by the Governor shall remain members of the Council for aterm coincident
with that of the Governor making the appointment, or until their successors are gppointed
and qudified. The Council shdl dect annudly from its membership a chairman and vice-
chairman. Members of the Council shall receive no compensation for their services but
ghall be paid their reasonable and necessary expensesincurred in the performance of their
duties.

Sec. 42.1-81. Powersand responsibilities of Council.

- The Council shdl propose to the State Library Board rules, regulations, and standards,
not incongstent with law, for the purpose of establishing uniform guidelines for the
management and preservation of public records throughout the Commonwealth. The
Council shdl have the power to gppoint such subcommittees and advisory bodies asiit
deems advisable. The Council shdl be assisted in the execution of its respongihilities by
the Librarian of Virginia

Sec. 42.1-82. Duties and powersof Library Board.
- The State Library Board shal with the advice of the Council:

1. Issue regulations designed to facilitate the crestion, preservation, storage, filing,
reformatting, management, and destruction of public records by al agencies. Such
regulations shall establish procedures for records management containing
recommendations for the retention, disposal or other disposition of public records;
procedures for the physical destruction or other disposition of public records proposed for
disposal; and standards for the reproduction of records by photocopy or



microphotography processes with the view to the disposal of the origina records. Such
gandards shdl relate to the quality of film used, preparation of the records for filming,
proper identification of the records so that any individua document or series of
documents can be located on the film with reasonable facility and that the copies contain
al sgnificant record detail, to the end that the photographic or microphotographic copies
shdl be of archiva qudity.

2. Issue regulations specifying permissible qudlities of paper, ink, and other materidsto
be used by agencies for public record purposes. The Board shdl determine the
specifications for and shal sdlect and make available to dl agencieslists of gpproved
papers, photographic materials, ink, or other writing materias for archiva public records,
and only those approved may be purchased for use in the making of such records. These
regulations and specifications shal aso apply to clerks of courts of record.

3. Provide ass gtance to agencies in determining what records no longer have
adminigrative, legd, fiscd, or historical value and should be destroyed or disposed of in
another manner. Each public officid having in his custody officid records shdl assst the
Board in the preparation of an inventory of al public recordsin his custody and in
preparing a suggested schedule for retention and disposition of such records. No land or
persona property book shall be destroyed without being first offered to the Library of
Virginiafor preservetion.

All records created prior to the Congtitution of 1902 that are declared archiva may be
transferred to the archives.

Sec. 42.1-83. Program for inventorying, scheduling, microfilming records; records
of counties, cities and towns; storage of records.

- The State Library Board shall formulate and execute a program to inventory, schedule,
and microfilm officid records of counties, cities and towns which it determines have
permanent vaue and to provide safe storage for microfilm copies of such records, and to
give advice and assstance to locd officidsin their programs for creating, preserving,
filing and making available public recordsin their custodly.

Origind archiva public records shdl be either sored in the Library of Virginiaor in the
locdlity a the decison of the locd officids respongible for maintaining public records.
Origind archiva public records shal be returned to the locdity upon the written request
of the local officids respongble for maintaining loca public records. Microfilm shdl be
gored in the Library of Virginia but the use thereof shdl be subject to the control of the
locd officids responsible for maintaining loca public records.

Sec. 42.1-84. Same; recor ds of agencies and subdivisions not covered under Sec.
42.1-83.

- The State Library Board may formulate and execute a program of inventorying,
repairing, and microfilming for security purposes the public records of the agencies and



subdivisions not covered under the program established under Sec. 42.1-83 which it
determines have permanent vaue, and of providing safe storage of microfilm copies of
such records.

Sec. 42.1-85. Duties of Librarian of Virginia; agenciesto cooper ate; agenciesto
designate recor ds officer .

- TheLibrarian of Virginiashdl administer a records management program for the
gpplication of efficient and economica management methods to the creation, utilization,
mai ntenance, retention, preservation, and disposal of public records consstent with rules,
regulations, or standards promulgated by the State Library Board, including operations of
arecords center or centers. It shall be the duty of the Librarian of Virginiato establish
procedures and techniques for the effective management of public records, to make
continuing surveys of paper work operations, and to recommend improvementsin current
records management practices, including the use of pace, equipment, and supplies
employed in cregting, maintaining and servicing records.

It shall be the duty of any agency with public records to cooperate with the Librarian of
Virginiain conducting surveys and to establish and maintain an active, continuing
program for the economical and efficient management of the records of such agency.

Each gtate agency and politica subdivison of this Commonwedlth shdl designate as
many as appropriate, but at least one, records officer to serve as aliaison to the Library of
Virginiafor the purposes of implementing and overseeing a records management

program, and coordinating lega digposition, including destruction of obsolete records.
Designation of state agency records officers shdl be by the respective agency head.
Desgnation of arecords officer for political subdivisions shdl be by the governing body

or chief adminigrative officid of the political subdivison.

Sec. 42.1-86. Program to select and preserve important records; availability to
public; security copies.

- In cooperation with the head of each agency, the Librarian of Virginia shal establish
and maintain a program for the sdection and preservation of public records consdered
essentid to the operation of government and for the protection of the rights and interests
of persons. He shdl provide for preserving, classfying, arranging and indexing so that
such records are made available to the public and shall make security copies or designate
as security copies existing copies of such essentia public records. Security copies shall
be of archival quality and shdl be made by photographic, photostatic, microfilm,
microcard, miniature photographic, or other process which accurately reproduces and
forms a durable medium. Security copies shdl have the same force and effect for dl
purposes as the original record and shall be as admissblein evidence asthe origind
record whether the original record isin existence or not. Security copies shdl be
preserved in the place and manner prescribed by the State Library Board and the
Governor. Public records deemed unnecessary for the transaction of the business of any
agency, yet deemed to be of adminidrative, legd, fiscd or historical value, may be



transferred with the consent of the Librarian of Virginiato the custody of the Library of
Virginia

Sec. 42.1-86.1. Disposition of public records.

- No agency shdl destroy or discard public records without a retention and disposition
schedule gpproved by the Librarian of Virginia as provided in Sec. 42.1-82. No agency
shdl sl or give awvay public records.

Sec. 42.1-87. Where records kept; duties of agencies; repair, etc., of record books;
agency heads not divested of certain authority.

- Cugtodians of archiva public records shal keep them in fire-resstant environmentaly
controlled, physicaly secure rooms designed to ensure proper preservation and in such
arrangement as to be easily accessible. Current public records should be kept in the
buildings in which they are ordinarily used. It shdl be the duty of each agency to
cooperate with the Library of Virginiain complying with rules and regulations
promulgated by the Board. Each agency shdl establish and maintain an active and
continuing program for the economic and efficient management of records,

Each agency shal develop and implement a program for the management of records
created, received, maintained, used, or stored on eectronic media. Each agency shall
schedule the retention and disposition of all eectronic records, aswell as related access
documentation and indexes and shdl ensure the implementation of their provisonsin
accordance with procedures established under Sec. 42.1-82. Procedures governing access
to eectronic records shal be in accordance with the Virginia Freedom of Information

Act, the Virginia Privacy Protection Act, the Intellectua Property Act and any other
provison of law as may be gpplicable and shdl be enumerated in the retention and
disposition schedule.

Record books should be copied or repaired, renovated or rebound if worn, mutilated,
damaged or difficult to read. Whenever the public records of any public officid arein
need of repair, restoration or rebinding, ajudge of the court of record or the head of such
agency or palitica subdivison of the Commonwedth may authorize that the recordsin
need of repair be removed from the building or office in which such records are
ordinarily kept, for the length of time necessary to repair, restore or rebind them,
provided such restoration and rebinding preserves the records without 10ss or damage to
them. Before any restoration or repair work isinitiated, a treatment proposa from the
contractor shall be submitted and reviewed in consultation with the Library of Virginia
Any public officia who causes arecord book to be copied shdl attest it and shdl certify
an oath that it is an accurate copy of the origina book. The copy shdl then have the force
of theorigind.

Nothing in this chapter shal be congtrued to divest agency heads of the authority to
determine the nature and form of the records required in the administration of their
severd departments or to compel the removal of records deemed necessary by them in



the performance of their satutory duty. Whenever legidation affecting public records
management and preservation is under consideration, the Library of Virginiashdl
critique the proposa and advise on the effects of its implementation.

Sec. 42.1-88. Custodiansto deliver all records at expiration of term; penalty for
noncompliance.

- Any custodian of any public records shdl, a the expiration of histerm of office,
gppointment or employment, deliver to his successor, o, if there be none, to The Library
of Virginia, dl books, writings, letters, documents, public records, or other information,
recorded on any medium kept or received by him in the transaction of his officia
business; and any such person who shall refuse or neglect for aperiod of ten days after a
request is made in writing by the successor or Librarian of Virginiato ddliver the public
records as herein required shal be guilty of a Class 3 misdemeanor.

Sec. 42.1-89. Petition and court order for return of public records not in authorized
possession.

- The Librarian of Virginiaor his desgnated representative such as the State Archivist or
any public officid who is the custodian of public records in the possession of aperson or
agency not authorized by the custodian or by law to possess such public records shall
petition the circuit court in the city or county in which the person holding such records
resides or in which the materids in issue, or any part thereof, are located for the return of
such records. The court shall order such public records be delivered to the petitioner upon
finding that the materids in issue are public records and that such public records arein

the possession of a person not authorized by the custodian of the public records or by law
to possess such public records. If the order of ddlivery does not receive compliance, the
plantiff shal request that the court enforce such order through its contempt power and
procedures.

Sec. 42.1-90. Seizure of public recordsnot in authorized possession.

- A. At any time after thefiling of the petition set out in Sec. 42.1-89. or
contemporaneous with such filing, the person seeking the return of the public records
may by ex parte petition request the judge or the court in which the action was filed to
issue an order directed at the sheriff or other proper officer, as the case may be,
commanding him to seize the materids which are the subject of the action and ddiver the
same to the court under the circumstances hereinafter set forth.

B. Thejudge aforesaid shall issue an order of seizure upon receipt of an affidavit from

the petitioner which alleges that the materid at issue may be sold, secreted, removed out
of this Commonwedlth or otherwise disposed of o as not to be forthcoming to answer the
find judgment of the court respecting the same; or that such property may be destroyed

or materidly damaged or injured if permitted to remain out of the petitioner's possesson.



C. The aforementioned order of seizure shdl issue without notice to the respondent and
without the posting of any bond or other security by the petitioner.

Sec. 42.1-91. Development of disaster plan.

- TheLibrary of Virginiashal develop a plan to ensure preservation of public recordsin
the event of disaster or emergency as defined in Sec. 44-146.16. This plan shdl be
coordinated with the Department of Emergency Services and copies shdl be distributed
to dl agency heads. The personnd of the Library shdl be responsible for coordinating
emergency recovery operations when public records are affected. Each agency shall
insure that aplan for the protection and recovery of public recordsisincluded in ther
comprehensive disaster plan.



